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Abstract
The constitution of nearly every state in the union contains a provision that, on plain reading,
makes targeted corporate subsidies illegal. In this chapter, we review the history and effect of
these constitutional anti-aid provisions. While anti-aid provisions may be able to limit the size and
scope of subsidies, not all are effective. These provisions must be renewed and strengthened from
time to time as they are constantly tested by special interests and have been weakened over time.
We conclude with suggestions for how to strengthen these provisions.

I. Introduction
Policymakers are keenly interested in promoting economic growth, and targeted economic
development incentives are an especially popular strategy. 1 These selective privileges are
offered to particular firms or industries and can include targeted tax relief, targeted regulatory
relief, cash subsidies, loans and loan guarantees, in-kind donations of land and other valuable
goods and services, or some combination of the above.
By one estimate, states and localities spend about $95 billion per year on targeted
economic development subsidies.2 By another, as a share of industry contributions to GDP,
incentives have tripled since 1990.3
Unfortunately, the economic case for targeted subsidies is rather weak.4 Theoreticlly, a
subsidy might boost net economic development in a region if the government manages to
subsidize firms with positive externalities, using revenue derived from taxes on activities without
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positive externalities (or from taxes on activities with negative externalities).5 It is not clear,
however, that policymakers have either the knowledge or the incentive to do this properly. 6
More often, the public case for subsidies rests on the jobs and economic activity the subsidized
firm creates. For example, in 2017, Wisconsin offered up to $3.46 billion to Foxconn
Technology Group to locate a plant in southeast Wisconsin. The company commissioned a
study concluding that the plant would add more than $62.4 billion to Wisconsin GDP over 15
years.7 Though widely cited in the debate over the subsidy, this estimate overstates the
expected economic benefits attributable to the subsidy and ignores the costs.
The estimate overstates the benefits attributable to the subsidy because it implicitly
assumes that the plant would not locate in Wisconsin but for the subsidy. A recent review of 34
academic studies concluded, however, that subsidies “probably tip somewhere between 2 percent
and 25 percent of incented firms toward making a decision favoring the location providing the
incentives.”8 Firms are often unswayed by subsidies—even very large ones—because other
factors loom larger. Labor costs, business logistics, and access to location-specific resources tend
to have a bigger effect on profit. For example, the costs of locally supplied labor are typically
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about 14 times larger than state and local business tax costs.9 A mere 2 percent difference in
wages can offset as much as a 40 percent difference in taxes.10
If subsidies are decisive between 2 and 25 percent of the time, we should revise
downward the expected gross benefits attributable to any given subsidy. If a bet pays $100 with a
25 percent probability of winning, it is only worth $25. Similarly, if a subsidized factory is
expected to add $62.4 billion to Wisconsin’s economy over 15 years and we assume a 25 percent
chance that the subsidy was decisive, then the value of the subsidy is $15.6 billion, not
$62.4 billion. If we assume a 76 percent chance the subsidy was decisive (which might be more
realistic for a large subsidy), then the expected gross benefit of the subsidy is $47.4 billion over
15 years.11
Still, this ignores the other side of the ledger: the cost of the subsidy. All else being equal,
the Foxconn subsidy will require Wisconsin to keep taxes 1.08 percent higher than they
otherwise would be over the next 15 years. According to the range of estimates, if a state raises
taxes by 10 percent, then over the long run, economic activity will tend to decline by about 5
percent, with a plausible range between 1.5 and 8.5 percent.12 Thus, the Foxconn subsidies may
cost the state about $29 billion, with a plausible range between $8.7 and $49.5 billion.13 With
gross benefits ranging from $15.6 to $47.4 billion and gross costs ranging from $8.7 to $49.5
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billion, it is entirely possible that the expected net benefits of the Foxconn subsidy are negative.
This conculsion is bolstered when one considers that subsidies likely entatil a host of other
difficult-to-quantify costs, including rent-seeking,14 unproductive entrepreneurship,15 and the
long-run costs of anticompetitive policy. 16
The theoretical case against subsidies is supported by the empirical record. Since 1990
there have been more than 100 academic studies of targeted subsidies.17 Most of these studies
evaluate subsidies in light of their effects on the privileged firms, regions, or industries. But
subsidies are rarely sold as a means to boost the well-being of these narrowly targeted interest
groups. Instead, subsidies are typically sold as a means to benefit the communities paying for
them.18 Among those studies that evaluate subsidies in light of their effects on these broader
communities, the vast majority find little to no support for subsidies.19
Yet despite the economic case against them, subsidies persist. Public choice models
explain why. 20 Subsidies confer highly visible benefits on concentrated, politically organized
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special interests, while their costs are less obvious and spread across diffuse, politically
unorganized taxpayers, consumers, and small businesses.21 This pattern of concentrated benefits
and diffuse costs explains the persistence of many inefficient policies. 22 The problem is
compounded because voters are often ignorant or confused about the technical aspects of
economic development policy. 23 As a result, political leaders may misclassify costs as benefits
and believe that a project is more valuable because it involves a large investment or requires a
large workforce.24
Given the persistence and prevalence of targeted subsidies despite the economic case
against them, institutional constraints—such as state anti-aid provisions—are needed to limit
their use.
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II. The Rise of Favoritism in the US
Governments have favored particular firms, industries, and interests for centuries. And for
almost as long, economists have been critical of the practice. 25 At the time of the American
founding, what Adam Smith dubbed “mercantilism” had dominated European economic policy
for nearly three centuries. Yet despite its long and entrenched practice, early US policymakers
showed ambivalence toward mercantilism, especially at the national level. Congress rejected
Hamilton’s plan to promote manufacturing through tariffs and subsidies in 1791, and when it
later resurfaced as Henry Clay’s “American system,” that too was largely rejected. Thus, for
the first several decades of the republic, neither the states nor the federal government actively
promoted particular firms or industries. 26
Beginning in the 1820s, state spending changed in both size and scope. First, states—
especially southern states—began to invest in private banks.27 Then, following the rejection at
the national level of John Quincy Adams’s proposals to spend heavily on “internal
improvements” (modeled on Henry Clay’s “American system”), some states began funding
infrastructure projects on their own.
The success of the publicly funded Erie Canal, completed in 1825, provided further
impetus. It inspired two decades of state-supported railroads, turnpikes, and canals across the
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nation.28 State governments hoped to stimulate their economies through investment in private
firms, especially as interstate competition for economic development escalated. 29 During this era,
“railroad promoters encouraged towns to bid against each other for influence in locating the
railroads.”30 And towns obliged because railroads were believed to have “great potential for
public benefit”31 and to be “critical for economic development since the existence of the railroad
would attract other economic enterprise.”32 Given the Jacksonian era’s disdain for national
spending on such projects, it was the states that took the lead.33 But, as Columbia Law School’s
Richard Briffault notes, “Many of these projects blurred public and private lines, with states
investing in private firms, or providing grants, loans and loan guarantees to private companies.” 34
Though the political appetite for locally funded infrastructure was high, the appetite for
taxes to pay for it was low. Early on, states had relied on property taxes. 35 As they began earning
income on private projects, however, confidence in infrastructure investments grew, and some
states reduced or eliminated their property taxes. By 1835, Alabama, Georgia, Maryland,
Massachusetts, New York, Rhode Island, Pennsylvania, and South Carolina had all eliminated
state property taxes.36 Direct taxation—including property, poll, and income taxation—had all
but disappeared.37 In its place, the main sources of state revenue became sales of public lands,
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returns on private investments, and proceeds from issuing bank charters.38 The economic
historian John Joseph Wallis termed this the era of “taxless finance.”39 Reminiscent of modern
loan guarantees, under taxless finance, taxpayers took a loss on projects such as canals, roads, or
banks only if they failed.40 And evidently, policymakers everywhere convinced themselves that
failure was impossible. A delegate to the Maryland Reform Convention reflected two decades
later, “Every man dreamed he was about to reach a new El Dorado. Taxation was to exist no
longer—public debt was to become an obsolete idea.”41
State debt did not become an obsolete idea. In fact, it grew substantially. At the beginning
of the 1820s, most states had little or no debt.42 But between 1836 and 1839, states incurred more
debt than they had in their entire previous histories.43 Between 1810 and 1840, state debt per
capita rose 144 percent. 44 By the late 1830s, state debt soared to eight times all federal and local
debts combined. 45 In 1830, Arkansas, Florida, Illinois, Indiana, Michigan, and Mississippi had
no debt. But a decade later, their combined general obligation debt was more than $44 million (in
current dollars).46 As collateral against these debts, states relied on the federal government’s
implied support and the option of resuming property tax collection.47
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Because these ventures permitted private actors to gamble with public money—
privatizing gains and socializing losses—there was a strong incentive to pursue risky projects.
According toRutgers University law professor David Pinsky,
There was practically no public control over the planning of the railroad project[s] or
over the actual expenditures of publicly contributed funds. These functions were
completely delegated to private corporate officials. To phrase it more dramatically, but no
less accurately, there was a total abdication of public responsibility. Not infrequently,
railroad planning was so speculatively conceived and incompetently executed that the
proposed line was never completed. Waste and dishonesty in the expenditure of funds led
to corporate insolvency and abandonment of routes.48
The unsustainable nature of these public investments in private ventures was laid bare by
the panic of 1837 and the significant recession that lasted from 1839 to 1843. 49 As the economy
contracted, infrastructure projects across the country—marked “by waste, overbuilding, and
mismanagement”—failed to generate expected revenues.50 By 1842, eight states and one
territory had defaulted.51 Four states—Arkansas, Florida, Michigan, and Mississippi—repudiated
nearly $14 million in debt.52 Out of these circumstances, the first wave of state constitutional
anti-aid provisions was born.

III. Anti-Aid Clauses
As state fiscal positions eroded, support for federal assumption of state debts grew, especially
among politicians representing the most heavily indebted states. Ultimately, however, the
assumption proposal was tabled. Unable to shift their debts onto federal taxpayers, states were
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left to clean up their own messes. And one important consequence was that citizens and local
leaders mobilized to prevent future messes. A particularly important strategy was to adopt
constitutional limitations on public aid to private entities. 53 As law professor Dale Rubin notes,
“The impetus for the adoption of both state and local constitutional aid limitation provisions
was the untrammeled and indiscriminate borrowing by governmental entities and the ruthless
profiteering by private corporations and individuals.”54
Moreover, the aim of public aid limitations was, as one delegate to the Ohio conventions
of 1850 and 1851 put it, “to see the State Government brought back to its simple and appropriate
functions, [leaving] railroad, canal, turnpike and other corporate associations, to get along on
their own credit, without any connection or partnership with the State whatever.”55 And as Josiah
Scott of the Ohio Supreme Court put it, these provisions aimed to prohibit the union of public
and private capital: “The mischief which this section interdicts is a business partnership between
a municipality or subdivision of the State, and individuals or private corporations or associations.
It forbids the union of public and private capital or credit in any enterprise whatever.”56
Despite their early adoption by a few states in the 1840s, it took more than a decade for a
majority of states to adopt anti-aid provisions.57 These provisions generally took three forms.
The most common was a credit clause, which forbade the government from loaning credit to a
private individual, association, or corporation. A variant of this clause first appeared in the
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Rhode Island Constitution of 1842, requiring electoral approval for such deals. Shortly
thereafter, New Jersey (1844) and New York (1846) adopted credit clauses that forbade lending
credit with or without electoral approval. 58 The second type of anti-aid provision was a stock
clause, which forbade the government from becoming a stockholder in any corporation. This was
pioneered by Iowa in 1846.59 The final provision was a gift clause, which forbade the
government from granting loans or donations to any individual, association, or corporation. This
provision first appeared in Pennsylvania’s 1873 constitution.60
The spread of anti-aid provisions was by no means uniform. Some states adopted just one
provision, some two, and others all three. Moreover, especially in their earliest iterations, anti-aid
provisions did not necessarily apply to substate governments, such as counties, cities, or school
districts.61 Despite these variations, however, by 1900 some form of public aid limitation had
been adopted by a large majority of states.62 Even those that had withstood the panic of 1837
without defaulting adopted these provisions to avoid the fate of their neighbors.63
In the decades following the advent of these anti-aid provisions, state aid to private
corporations did not end altogether, but it was sharply curtailed.64 As Wallis notes, “The tide of
events had turned against state activity.” 65 Following the adoption of these provisions, there was
a dramatic change in state and local fiscal policy; states reduced their reliance on debt finance,
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and more activity shifted from state to local governments.66 In 1841, the states’ share of all
government debt was 86.4 percent, but by 1902, it was 7.0 percent.67

IV. Anti-Aid Provisions Applied to Localities
The first wave of anti-aid provisions did not always apply to localities. 68 Consequently, as
states curtailed their direct support of private interests, localities ramped it up. In many cases
local governments began to take on the sorts of risks that states had once assumed. Sometimes
states abetted this local circumvention of anti-aid provisions. Constitutional scholar Alan Tarr
writes, “From 1866 to 1873, legislatures approved over eight hundred proposals to grant local
aid to railroad companies. New York, Illinois, and Missouri together authorized over
$70 million worth of aid.” 69
As with the state aid that had preceded it, much of this local aid was financed through
government borrowing or guarantees of private debt. Thus, as the states’ share of
all government debt was declining, localities’ share rose, going from 11.4 percent in 1841 to
57.1 percent in 1902.70 Similarly, while local government revenue per capita was about
40 percent greater than state revenue per capita in 1840, by 1902 it was 260 percent greater.71
As before, the precarious fiscal position of governments—this time, local governments—
was laid bare by a national economic contraction. As the panic of 1873 gave way to a deep and
lasting economic depression, property values plummeted, and railroads began to default on their
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debts. By 1874, about 25 percent of all railroad bonds were in default. 72 Next, municipalities that
had guaranteed many of these debts began to default on their own obligations en masse. It is
estimated that roughly 20 percent of all municipal debt obligations were defaulted on in
the 1870s.73
These defaults prompted a second wave of constitutional reforms that extended anti-aid
provisions to local governments.74 While a few states (Indiana in 1851, Nevada in 1864, Georgia
in 1868, and Illinois in 1870) had already extended their anti-aid provisions to localities, the
municipal debt crisis of the 1870s prompted more than a dozen other states to do so over the
course of the next fifteen years.75
The second wave of anti-aid provisions was more successful than the first. With the
municipal fiscal crisis fresh in mind and the framers’ intentions abundantly clear, courts were
active over the next half century in policing governments that overstepped the bounds of anti-aid
clauses, certainly more active than they would come to be as the 20th century wore on.

John A. Dove, “Financial Markets, Fiscal Constraints, and Municipal Debt: Lessons and Evidence from the Panic
of 1873,” Journal of Institutional Economics 10, no. 1 (2014): 76.
73
C. H. Chatters, Municipal Debt Defaults: Their Prevention and Adjustment (Chicago: Public Administration
Service, 1933); A. M. Hillhouse, Municipal Bonds: A Century of Experience (New York: Prentice-Hall, 1936);
Dove, “Financial Markets, Fiscal Constraints.”
74
Tarr, Understanding State Constitutions, 114; Briffault, “Disfavored Constitution,” 912.
75
Credit and stock clauses were applied to local governments by Arkansas, New York, and Pennsylvania in 1874;
Alabama, Florida, and Missouri in 1875; Colorado and Texas in 1876; Connecticut and New Hampshire in 1877;
Maine in 1878; California in 1879; and Montana and Washington in 1889. Dove, “Financial Markets, Fiscal
Constraints,” 77.
72

15

Importantly, early courts understood that the framers of these provisions intended them to limit
public aid to private interests regardless of the aid’s purpose.76
Courts were, however, by no means universally rigorous in policing state and local
violations of anti-aid provisions.77 Over time, legislatures circumvented these rules while courts
invented new doctrines that vitiated these provisions. Nevertheless, the case history of this period
shows that—for a time—in geographically and politically diverse regions of the country, courts
were willing to stop the elected branches when they transgressed constitutional anti-aid
provisions.78
What was the result? While it is impossible to determine a causal relationship or to
disentangle the effects of these provisions from those of other reforms adopted at this time, antiaid provisions did coincide with improved policy. First, the financial footing of government grew
stronger. Figure 1 shows state, local, and combined state and local debt as a share of national
income from 1838 through 1913. Immediately following the first wave of reforms, state debts as
a share of national income began to fall. Given the local loophole, however, local debt as a share
of income rose. Following the second wave of reforms, local debt as a share of GDP also began
to fall and then leveled off. By the end of the 19th century, combined state and local debt stood
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as a smaller share of national income than at any previous point since the crisis of the early
1840s. Second, as their fiscal positions improved, municipalities found themselves facing lower
borrowing costs. Economist John Dove analyzed the prices of bonds issued by dozens of US
cities in the latter decades of the 19th century. 79 He found that among those cities that had
defaulted during the 1870s, those that subsequently adopted either a credit or stock clause faced
borrowing costs that were between 170 and 249 basis points lower.80 Finally, as state and local
governments curtailed their use of targeted economic development subsidies, the US economy
entered a period of prolonged and robust economic expansion.81
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Figure 1. Government Debt as a Share of National Income
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Researchers have found that well into the latter half of the 20th century these
constitutional prohibitions were influencing the types of incentives governments offered, making
gifts of land and money the least-used.82 More recently, economist Carlianne Patrick has
developed an index measuring the strength of constitutional aid limits.83 Places with weaker
limits—and therefore more subsidies to private businesses—experience significantly lower
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levels of rural employment in the medium term. In subsequent work, she has found that states
with weaker anti-aid provisions tend to subsidize capital, causing firms to substitute such capital
as computers and robots for labor. She finds that this decreases employment density and causes
an employment shift from labor-intensive to capital-intensive industries.84

V. The Weakening of Anti-Aid Provisions
Courts have weakened constitutional anti-aid provisions over the past century.85 They did
solargely by turning the judicially created Public Purpose Doctrine on its head. The doctrine
dates back to an 1853 case called Sharpless v. Mayor of Philadelphia,86 which was decided two
decades before an anti-aid provision was added to the Pennsylvania Constitution. 87 In the
1840s and 1850s, the Pennsylvania legislature had authorized Philadelphia to use borrowed
money to buy shares in two private railroads. 88 A Philadelphia taxpayer named William P.
Sharpless brought suit claiming that the state had no authority to use the public taxing power to
support a private interest.
At least in principle, the Pennsylvania Supreme Court agreed: “It is said that this is a
taking of private property for private use. If this be so, it is palpably unconstitutional.” Though
Carlianne Patrick, “Jobless Capital? The Role of Capital Subsidies” (working paper, W. E. Upjohn Institute for
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the constitution had no “express inhibition” against such legislation, the court concluded that the
assembly had no authority “to take one man’s property and give it to another.” 89 Thus was born
the Public Purpose Doctrine: the state may only tax to fund projects that are in the public
interest; projects that benefit private interests are forbidden. In 1874, the US Supreme Court
issued its first ruling regarding the Public Purpose Doctrine, finding that state legislatures may
confer to municipalities the right to levy taxes, but only if those taxes serve a public purpose. 90
By 1917, the Court had incorporated the doctrine into the 14th Amendment.91
On its face, the Public Purpose Doctrine would seem to complement state constitutional
anti-aid provisions. Like these provisions, it prohibits the expenditure of public resources in
service of private interests. In practice, however, it has come to thwart anti-aid provisions for two
reasons. First, from the beginning, courts have shown an extraordinary tendency to construe
“public purpose” as broadly as possible. Even in Sharpless itself, the court did not side with the
taxpayer. Instead, the court concluded that, even though the railroad was private, the railroad
subsidy nevertheless served a public purpose: “It cannot be denied that a railroad company is a
private corporation. But the right to tax depends on the ultimate use, purpose, and object for
which the fund is raised, and not on the nature or character of the person or corporation whose
intermediate agency is to be used in applying it.”92
In other words, the court concluded that the government could buy shares in a private
corporation so long as the goal was to serve a public purpose. Second, decades later, courts
would come to see the Public Purpose Doctrine as an exception to anti-aid provisions rather than
a complement to them. In the 1918 case of Georgia v. Cincinnati Southern Railway, for example,

89

Sharpless, 21 Pa. at 167.
Loan Association v. Topeka, 87 U.S. (20 Wall.) (1874).
91
Jones v. City of Portland, 245 U.S. 217 (1917).
92
Sharpless, 21 Pa. at 169.
90

20

the US Supreme Court held that Georgia could grant a right-of-way to a railroad despite the
constitutional bar against “any donation or gratuity in favor of any person, corporation or
association,” because a “conveyance in aid of a public purpose from which great benefits are
expected is not within the class of evils that the constitution intended to prevent.”93 Courts
reached similar conclusions in a number of other states.94
In all of these cases, courts found that the judicially created Public Purpose Doctrine was
an exception to constitutional anti-aid provisions.95 They viewed the doctrine as a justification
for public aid to private enterprise so long as the expenditure served some public or quasi-public
purpose. This interpretation contradicts the doctrine’s initial articulation as a restraint on
government expenditures, requiring all public projects to serve purely public purposes. It also
contradicts the plain language of anti-aid provisions, which forbid government aid to private
firms or individuals regardless of the aid’s purpose.
Another problem with this interpretation is that the Public Purpose Doctrine was first
adumbrated in Sharpless in 1853, decades before most states adopted anti-aid provisions. As
Rubin notes, “Since most of the aid limitation provisions were adopted after the Public Purpose
Doctrine was judicially enunciated, the courts could not have conceived the doctrine either as an
exception or as a doctrine devised to preempt such limitations.” 96
In the landmark Munn decision of 1876, the US Supreme Court held that the government
could regulate economic arrangements that were “affected with a public interest.”97 Following
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this decision, state constitutions written in the ensuing decades, and legislation enacted during
this period, began using “public interest” phraseology. 98
Government involvement with and regulation of private enterprise increased dramatically
during the Great Depression. Economists, legal theorists, and policymakers challenged long-held
beliefs about the proper role of government in the private economy. 99 Aware that courts saw the
Public Purpose Doctrine as an exception to anti-aid provisions, state legislatures were careful to
include the words “public purpose” in their subsidy legislation. This practice dates back to
Mississippi’s famous 1936 Balance Agriculture with Industry (BAWI) program, which is widely
considered to mark the beginning of the modern era of targeted economic development subsidies.
The BAWI program permitted local governments to hold bond elections to purchase land, build
factories, and rent these facilities to private manufacturers at low cost.100 In the preamble to the
act, legislators wrote that the “general welfare of its citizens demand, as a public purpose, the
development within Mississippi of industrial and manufacturing enterprises.”101 As economist
James Bennett states, “By invoking those magic words, those constitutional talismans general
welfare and public purpose, this act, which plainly violated the state charter of the Magnolia
State, became kosher.”102 When the BAWI program came before the Mississippi Supreme Court,
a majority of justices found it did not violate the state’s anti-aid provision, because “in all its
parts it contemplates that the proposed industry shall be operated for the accomplishment of the
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purposes outlined therein.”103 In his blistering dissent, Justice Anderson said the decision “drove
a steam shovel through our constitution.” 104 The US Supreme Court dismissed an appeal of the
case and thus, in the words of two scholars, “closed the door on federal court review of the basic
principles underlying industrial development bond financing.”105
The evolution of anti-aid provisions in many states progressed from strict enforcement
after they were first adopted to subsequent approval of subsidies for low-income housing (or
“slum clearance”) programs and other support for the poor, then to approval of industrial
manufacturing projects, and finally to approval of all manner of economic development
schemes.106
In time, courts came to take what Briffault describes as “a posture of extreme deference
to state legislatures, finding that a broad range of goals fall under the rubric of public purpose,
and that legislative determinations that a spending, loan, or tax incentive program will promote
the public purpose are to be accepted as long as they are
‘not . . . irrational.’”107
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In so doing, they forgot or ignored the initial aim of the provisions—namely, as the
Arizona Supreme Court declared, “to prevent governmental bodies from depleting the public
treasury by giving advantages to special interests or by engaging in non-public enterprises.” 108
The purpose of these provisions is no less relevant today, especially in the context of prolific
public aid to private businesses for the so-called public purpose of economic development
(despite the fact that the public is no better off for it).109
Following the BAWI program and the courts’ acceptance of it, other southern states
initiated their own targeted economic development programs, and in the years following World
War II, the practice became all but universal. Figure 2 shows the proliferation of such programs
in the 1960s and 1970s. Even when courts did not defer to legislative judgments and declared
subsidies unconstitutional, state legislators reacted by amending their constitutions to once again
permit subsidies. For example, in 1987, Texas amended its constitution to read as follows:
“Notwithstanding any other provision of this constitution, the legislature may provide for the
creation of programs and the making of loans and grants of public money . . . for the public
purposes of development and diversification of the economy of the state.”110 In some cases,
courts appealed to such extraconstitutional considerations as interstate economic competition as
a rationale for upholding subsidies.111 As North Carolina’s Justice Robert Orr stated in a 1996
dissent, the judicial philosophy in these cases seems to boil down to “everybody’s doing it.” 112
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Briffault reports, “By the end of the [20th] century virtually every state supreme court
had upheld at least some economic development programs that involved direct assistance—
including cash grants, low-interest loans, and tax breaks—to individual firms.”113
Figure 2. Growth in the Number of States Offering Incentives

Source: “The Fifty Legislative Climates,” an annual survey of the states published in the November–December issue
of Industrial Development for the years 1967, 1974, and 1978, reprinted in H. McKinley Conway, Legislative
Climates for Economic Development (Atlanta: Conway Publications, 1979), A-3 to A-5, A-99 to A-101,
A-255 to A-257.

VI. The Current State of Anti-Aid Provisions
Currently, 45 states have anti-aid provisions that prohibit public financing of private entities
through credit, stock, or gift clauses (see figure 3):114 44 have a credit clause prohibiting
government bodies from lending money or credit for nonpublic uses; 32 have a stock clause
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prohibiting stock subscription in and joint ownership of private ventures;. and 29 have a gift
clause prohibiting expenditures of public money for which the government fails to receive
anything valuable (i.e., consideration) in exchange, rendering the expenditure a mere gratuity.
Because individual anti-aid provisions are, as Pinsky puts it, a product of “specific evils
which had manifested themselves” in the different states during the industrial expansion of the
19th century, some state constitutions forbid only one form of public aid, while others forbid two
or all three.115 Likewise, some anti-aid provisions apply to the state, others apply to political
subdivisions of the state, and some apply to both levels of government. In addition, some anti-aid
limitations are contained within a single clause, while others are found in two or more separate
clauses.

115

Pinsky, “State Constitutional Limitations,” 280.

26

Figure 3. The Current State of Anti-Aid Provisions

Source: Authors’ research.
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Nine state constitutions expressly prohibit both levels of government from aiding private
entities in any of the three forms discussed above. 116 For example, Arizona’s anti-aid
provision provides:
Neither the state, nor any county, city, town, municipality, or other subdivision of the
state shall ever give or loan its credit in the aid of, or make any donation or grant, by
subsidy or otherwise, to any individual, association, or corporation, or become a
subscriber to, or a shareholder in, any company or corporation, or become a joint owner
with any person, company, or corporation, except as to such ownerships as may accrue to
the state by operation or provision of law or as authorized by law solely for investment of
the monies in the various funds of the state.117
Arizona’s anti-aid clause is textually stronger than provisions in most other states because
it applies to both levels of government, prohibits all three forms of aid, and allows only two
exceptions, both related to legitimate government functions. 118 Most of the other nine
constitutions that prohibit all three forms of aid at both levels of government also contain textual
exceptions (e.g., Oklahoma and Wyoming permit support for economic development).119
In comparison, anti-aid provisions in 36 states likewise have various textual exceptions
but either fail to address both levels of government or fail to limit all three forms of public aid.
Other provisions contain few exceptions, apply to both levels of government, and prohibit more
than one form of public aid. Logically, those that contain fewer textual exceptions, address more
varieties of aid, and apply to both levels of government tend to be stronger. Most anti-aid
provisions fall somewhere in between.
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Despite being weakened by textual exceptions and gutted by judicial interpretation, antiaid provisions have recovered some of their former strength in a few states, and this
jurisprudence provides hope for resuscitating failed provisions in other states. For example,
Arizona’s seminal gift clause case, Turken v. Gordon, clarified that public purpose alone cannot
justify an expenditure of public money that benefits private interests; instead, the government
must receive something sufficiently valuable in return for the expenditure (i.e., it must obtain
consideration).120 If the government receives consideration that is “grossly disproportionate” to
what it spent (i.e., if it spends a lot of money but gets very little or nothing in return), the
expenditure is an illegal subsidy.
Even better, the court found that indirect benefits—such as anticipated tax revenue and
employment opportunities for city residents—are not valid consideration if private entities are
not contractually required to provide these benefits.121 Thus, in Arizona, public expenditures for
economic development are unconstitutional unless the government receives valuable and direct
(arising from the private entity’s obligation) consideration in return for the expenditure. Before
the Turken case, government bodies had successfully argued that indirect public benefits
resulting from an expenditure suffice to justify public aid to private interests.122 This argument is
especially problematic given the tendency of policymakers to rely on the indirect gross
multipliers associated with new economic activity, which they often overestimate, while ignoring
the negative effects of the taxes that pay for these subsidies. Turken’s rejection of that overly lax
theory illustrates that it is possible—with strategically litigated cases—to realign anti-aid

Turken v. Gordon, 223 Ariz. 342, 348 (2010) (holding that consideration cannot be “grossly disproportionate to
what is received in return”).
121
Turken, 350.
122
Turken, 351–52.
120

29

jurisprudence with the intended purpose of these provisions. In short, it is possible to prevent the
application of public money to private purposes.
Other states with relatively strong anti-aid provisions also require that government bodies
receive a fair return for an expenditure of public funds. In Oklahoma, economic development has
a public purpose only if the government receives adequate consideration for the expenditure and
there is accountability or control over the expenditure.123 And in Mississippi, the state supreme
court recently, and without discussing public purpose, held that a city cannot lawfully pay the
attorney fees of a mayoral candidate in an election contest because the expenditure lacks
consideration and is therefore a donation or gratuity to the candidate.124
Some state courts have created tests that strengthen anti-aid clauses. In those states where
courts have not already adopted these tests, state legislatures can strengthen their anti-aid clauses
by explicitly requiring courts to do so. To prevent the enrichment of private interests at public
expense, three criteria should be satisfied for every expenditure of public funds:
1) The public expenditure should be primarily for a public purpose.
2) The government should maintain sufficient control over the expenditure to ensure its
public purpose is accomplished.
3) The public should receive direct, ascertainable, obligatory, and proportional consideration
for every outlay of public resources.
As noted, these requirements should apply to both the state government and political
subdivisions and prohibit all three varieties of aid (gifts, stocks, and credit). Additional
safeguards can also ensure that the provisions are as widely applicable as possible by including
revenue bonds, industrial development bonds, and special districts.
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VII. Conclusion
Economic development subsidies do not work as advertised. Both economic theory and
experience suggest that, on net, subsidies are more likely to undermine than enhance a region’s
economic development. There are a number of reasons for this. Among other things, firms tend
to collect subsidies for doing what they would have done anyway, subsidies involve significant
opportunity costs, and subsidies invite a host of economic problems, including rent-seeking
losses and anticompetitive effects.
Despite the problems with subsidies, the incentive for policymakers to dispense them is
strong. Consequently, state policymakers have periodically attempted to bind their own hands by
outlawing subsidies through various constitutional anti-aid provisions. Our review suggests that
anti-aid provisions can affect the size and scope of subsidies, reducing their negative economic
and social effects. But the details matter, and some provisions are stronger than others.
Moreover, these provisions must be strengthened periodically.
The strongest anti-aid provisions apply to both state and local governments and restrict
government extensions of credit, stock puchases, and gifts. These provisions are more effective if
courts apply three tests. First, courts should require public expenditures to primarly serve public
purposes. Second, they should require the government to maintain sufficient control over
expenditures to ensure their public purpose is accomplished. And third, they should ensure that
the public has received direct, ascertainable, obligatory, and proportional consideration in return
for expenditures. Anti-aid clause litigation is most likely to be successful in states where these
tests, or portions of them, are applied. And in states where courts do not currently apply these
tests, legislators can strengthen statutory restraints by requiring that all public expenditures
satisfy these criteria.
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